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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RICHMOND, July 5, 2001
COWONVWEALTH OF VIRG NI A, ex rel.

DELTA RESOURCES, | NC.,
Conpl ai nant ,

V. CASE NO. PST990004
VI RG NIl A ELECTRI C AND POVNER COVPANY,
Def endant .

FI NAL ORDER DI SM SSI NG COVPLAI NT

On Decenber 6, 1999, Delta Resources, Inc. ("Delta") a
Tennessee corporation owning coal reserves in Southwestern
Virginia, filed with the State Corporation Conmmi ssion
("Comm ssion") a formal conplaint against Virginia Electric and
Power Conmpany ("Virginia Power"), a Virginia public service
conpany engaged in the business of furnishing electric power.
Delta chal l enges Virginia Power's use of the Virginia Coal
Enpl oynment and Production Incentive Tax Credit (the "Tax
Credit")! in connection with purchases of Virginia-produced coa
for resale.

The Tax Credit statute, 8 58.1-2626.1 of the Code of
Virginia, affords to "every corporation in the Commonweal t h

doi ng the business of furnishing water, heat, |ight or power

! Va. Code § 58.1-2626. 1.


http://www.state.va.us/scc/contact.htm#General

., Whether by neans of electricity, gas or steam. . . a
credit against the tax inposed by § 58.1-2626 . . . ." Section
58. 1- 2626 presently i nposes on such corporations an annua
license tax based on their gross receipts. Section
58. 1-2626. 1 prescri bes the anount of the credit, which is based

on "each ton of coal contracted for and consuned by such

corporation . "2

Section 58.1-2626.1 was anmended at the 2000 Sessi on of the

General Assenbly. Prior to the 2000 anmendnent, the phrase "and
consuned” did not appear in the Tax Credit statute. The Act, as
anended, directs that the new provision "shall be effective for
tax years beginning on and after January 1, 2001."%® The Act
further states that "[t]hese provisions shall not, however, be
applicable to any contracts to purchase coal whose bid closing
dates are before the introduction date of this bill."*

By Prelimnary Order of Decenber 15, 1999, the Conmi ssion

docketed Delta's formal conplaint pursuant to forner Rule 5:6 of

the Commission's Rules of Practice and Procedure® and, anpng

2 1d. (enphasis supplied.)
3 2000 Va. Acts ch. 929

“1d. In addition, this Act anmended other provisions of Title 58.1 to account
for the change fromthe tax on gross receipts to an incone tax for electric
suppliers. See Va. Code 8§ 58.1-400.2; 58.1-433.1. This change in taxation
brought on by the Virginia Electric Utility Restructuring Act, Va. Code § 56-
576 et seq., is not pertinent to this proceeding.

5 The Conmission's Rules of Practice and Procedure were anended effective
June 1, 2001.



other things, directed Virginia Power to file a response and
assigned the matter to a Hearing Exam ner to conduct all further
pr oceedi ngs.

The pleadings filed in this matter subsequent to Delta's
initial formal conplaint include: Virginia Power's notion to
dismss; Delta's reply to the notion to dismss and an anended
conplaint filed by Delta on February 11, 2000; Virginia Power's
notion to dismss Delta' s anmended conplaint; and Delta's reply
to the notion to dismss its anended conpl ai nt.

Delta asserts in its anended conpl aint that Virginia Power
engages in the purchase of Virginia-produced coal for resale to
out-of-state consunmers at a profit and that Delta is aggrieved
by these actions. Delta states that Virginia Power has utilized
the Tax Credit described above with respect to purchases of coal
for resale. Delta asserts that use of the tax credit has given
Virginia Power an overwhel mi ng advantage in the coal market
agai nst any other party attenpting to sell Virginia coal to out-
of -state consuners.

According to Delta, the Tax Credit was intended to act as
an incentive to utilities in the Comonwealth to consune
Virginia coal rather than coal produced in neighboring states;
and the statute does not contenplate or intend for the Tax
Credit to be used with respect to coal purchased for resale.

Delta states that the legislative history of



§ 58.1-2626.1 of the Code of Virginia makes this point clear.
Delta avers that Virginia Power's use of the Tax Credit in
connection with coal purchases for resale is unlawful, has
caused Delta to suffer substantial damages in the nature of [ ost
royalties by artificially |owering nmarket prices for Virginia
coal, and has caused disruption in the markets for Virginia
coal .

Delta's anended conpl ai nt argues that Virginia Power's use
of the Tax Credit as described has violated the Virginia
Antitrust Act,® the Commerce Cl ause’ and Equal Protection C ause®
of the United States Constitution and that it constitutes an
abuse correctabl e by the Commi ssion pursuant to our authority
under 88 56-35 and 12.1-12 of the Code of Virginia.

Delta seeks fromthe Comm ssion a declaration that Virginia
Power's use of the Tax Credit for coal for resale is unlawful
and a permanent injunction prohibiting such use, as well as a
finding that Virginia Power be required to refund the anmount of
any Tax Credit clained in connection with Virginia coal it
pur chased and resol d.

Virginia Power noved to dismss Delta' s anended conpl aint.

Virginia Power contends that Delta | acks standing to maintain

6 Va. Code § 59.1-9.2 et seq.
7 US. Const., art. |, § 8, cl. 3.

8 U.S. Const., anend. 14, § 1.



its clainms because it is not an "aggrieved party" qualified to
bring a conplaint to the Conmm ssion pursuant to Rule 5:6.
Citing case law of the Virginia Suprene Court and the

Conmi ssion, Virginia Power avers that Delta | acks the necessary
personal, property, or pecuniary right or interest in the |evel
of gross receipts paid by Virginia Power.

Virginia Power states that Delta's claimunder the Virginia
Antitrust Act fails for a nyriad of reasons, including that the
Commi ssion |l acks jurisdiction over such a claim

Virginia Power responds to the claimthat it has m sused
the Tax Credit by pointing to the actual |anguage of § 58.1-
2626.1.° It states that it clearly neets the statutory
requirenments for claimng the Tax Credit because it is a
corporation in the Commonweal th furnishing heat, |ight, or power
to the Cormonweal th or its citizens by means of electricity.

Mor eover, Virginia Power notes that the 2000 anendnent requiring
consunption of the coal supports its actions because the bil

i ncluded a "grandfather" provision, providing that the new "and
consuned” | anguage is not applicable to contracts to purchase

coal whose bid closing dates are before the bill was introduced.

® Virginia Power filed its notion to dismiss before enactment of the amendnent
to § 58.1-2626.1. However, House Bill 1135 anmendi ng the statute had been
passed by the General Assenbly and was awaiting signature by the Governor at
the tinme of Virginia Power's filing. As will be noted, Virginia Power’s
notion to dism ss also addressed the inplications of this anendnent to the
stat ute.



Virginia Power also cites to the October 28, 1999, letter
response to Delta's informal conplaint by the then Director of
the Comm ssion's Division of Public Service Taxation, M. A L.
OBryan. In the Division's response, M. O Bryan opined that:

the tax credit has been properly

adm ni stered according to the provisions of
§ 58.1-2626.1 of the Code of Virginia. Al
Virginia Power purchases have been
docunented and certified as Virginia coa
and have been purchased by an electric
utility that is subject to the State gross
recei pts Tax (8 58.1-2626) and eligible for
the coal tax credit (8 58.1-2626.1).

Finally, Virginia Power contends that Delta | acks standing
to bring its constitutional clainms, stating, anong other things,
that private parties are incapable of violating others'
constitutional rights.

Delta filed a reply to Virginia Power's notion to dism ss
t he amended conplaint. Caimng that Virginia Power has
m scharacterized the basis of Delta's clains and the nature of
the harm which Delta has suffered, Delta disputes Virginia
Power's assertion that it |lacks standing to bring an action
before the Comm ssion based upon Virginia Power's alleged m suse
of the Tax Credit. Delta enphasizes its clains of disruption to

the Virginia coal markets caused by Virginia Power's use of the

Tax Credit and notes that it has not clainmed any interest in the



anount of tax revenues |ost by the Coormonwealth due to the |evel
of gross tax receipts paid by Virginia Power.

Delta al so argues that Virginia Power m scharacterizes its
claim"under" the Antitrust Act. Delta states that its claim
here is not derived fromthe Antitrust Act itself but rather
that Virginia Power's violation of the Antitrust Act triggers
the Conm ssion jurisdiction pursuant to 8 56-35 to correct
abuses by public service conpani es such as Virginia Power.

Regardi ng the actual |anguage of the Tax Credit statute,
Delta responds that the only logical construction of the phrase
"doi ng the business of furnishing . . . power to the
Commonweal th,"” in the context of the statute, is that a
corporation is entitled to the credit when directly engaged in
furni shing or supplying power to the Commonweal t h when the power
that is supplied is the basis for the claimto the Tax Credit.
Delta avers that any other construction would render the
[imtation to power producers pointless.

Delta contends that the 2000 anmendnent to the statute
confirms its position that the Legislature did not intend to
extend the Tax Credit to purchases of coal for resale when it
enacted 8 58. 1-2626. 1.

Finally, Delta reasserts its Constitutional clains. It
argues that the Tax Credit, as interpreted by Virgi nia Power,

burdens interstate commerce and results directly in it suffering



econoni ¢ damage. It also contends that Virginia Power has used
the Tax Credit in a manner that violates the Equal Protection
cl ause because Virginia Power's actions under the statute fai
the "rational basis" test. Delta reiterates that both
Constitutional clains raise concerns as to Virginia Power's
performance of its public duties, warranting inquiry by the
Comm ssi on pursuant to 8 56-35.

Heari ng Exam ner M chael D. Thomas filed his Report on
April 12, 2000, recomrendi ng that Delta' s anended conpl ai nt be
di sm ssed. The Exami ner determined that Delta's entire case
hi nges on the threshold issue of whether Virginia Power was
properly entitled to claimthe Tax Credit provided by § 58.1-
2626.1 of the Code of Virginia prior to its amendnment which
becanme effective for tax years begi nning on and after January 1,
2001. He reasoned that if Virginia Power was entitled to take
the Tax Credit, Delta's antitrust and constitutional clains are
rendered noot for failing to state a claimfor which relief can
be granted. Thus, if there is no "msuse" of the Tax Credit by
Virginia Power, there is no basis for these clains against the
conpany.

The Exam ner found that the plain | anguage of the Tax
Credit statute (prior to the 2000 anendnent) does not prohibit
the actions conplained of in Delta's anended conplaint. He

observed that while the statute limts the class of corporations



that may claimthe Tax Credit, it did not limt what those
conpani es nust do with the coal they purchased. The Exam ner
found that 8 58.1-2626.1 affords the Tax Credit to water
conpani es even though coal is not consunmed in the water
production or delivery process. He surm sed that in enacting
the statute in 1986 the Legi slature nay have been notivated nore
to stinulate the production and sale of Virginia coal rather
than to provide a tax credit for Virginia public utilities.

In the Hearing Exam ner's opinion, the 2000 anendnent to
§ 58.1-2626.1 bolsters Virginia Power's argunents. He noted
that the CGeneral Assenbly clearly evinced its intent that the
anendnents are to be applied prospectively and they were not
intended to inpair any existing contract rights. Thus, this
elimnated any claimby Delta that Virginia Power "m sused" the
Tax Credit by reselling Virginia-produced coal for which it had
claimed the credit. Wthout the threshold "m suse," the
Exam ner could find no basis to support any of Delta's
Antitrust, Commerce Cl ause, or Equal Protection clains.

The parties filed coments on the Hearing Exam ner's Report
on May 3, 2000. Delta took issue with the Exam ner's statutory
construction analysis and interpretation of the 2000 anendnent
to 8 58.1-2626.1. The conpany also reiterated its claimthat
Virginia Power's use of the Tax Credit constitutes an abuse

subject to correction by the Comm ssion pursuant to 8 56-35 and



that the Comm ssion possesses the inherent regulatory authority
to grant the relief Delta requested.

Virginia Power revisited the Tax Credit statutory | anguage,
i ncluding the amendnent, and stated that the Exami ner's analysis
was correct. Virginia Power agreed the Exam ner did not need to
address the other clains given his resolution on the threshold
i ssue. The conpany, however, offered additional argunents on
the i ssue of standing and on the Antitrust Act and
Constitutional clains in order to further support its notion to
di sm ss.

NOW THE COW SSI ON, upon consi deration of the parties
pl eadi ngs, the Hearing Exam ner's Report and parties' comrents
filed thereto, and the applicable law, is of the opinion and
finds that the Hearing Exam ner's finding and recomendati on
shoul d be adopted. We will grant Virginia Power's notion to
di smss Delta's conplaint.

As 8§ 58.1-2626.1 is witten, Delta has pointed to no m suse
of the Tax Credit by Virginia Power. Finding no msuse of the
Tax Credit, we agree with the Exam ner that our inquiry nust
cone to an end. W recognize Delta's argunents that the
Commi ssion is charged with the express statutory duty to
supervi se, regulate, and control public service conpanies in al

matters relating to the performance of their public duties, and

10



to correct any abuses by such conpanies.® W may be obligated
to exercise this authority even in instances where such abuses
do not constitute acts that woul d otherw se support i ndependent
and di screte causes of action. |In this case, however, we cannot
find that conduct by Virginia Power that is consistent with a
cl ear and unanbi guous statute woul d warrant our taking such
action.

Accordingly, IT IS ORDERED THAT:

(1) The recommendations of the April 12, 2000, Report of
Heari ng Exam ner M chael D. Thomas are adopted.

(2) The notion of Virginia Electric and Power Conpany to

di sm ss the anmended conplaint of Delta Resources, Inc., is
gr ant ed.
(3) The anended conplaint of Delta Resources, Inc., is

dism ssed, and this matter is stricken fromthe Conm ssion's

docket of active cases.

10 va. Code § 56- 35.
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